IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSE DAVI D PARI LLA ) CVIL ACTI ON
V.

UNI TED STATES OF AMERI CA

V.
M&M LAWN CARE, | NC. NO. 06-2858
MEMORANDUM
Bartle, C. J. July 12, 2007

Plaintiff Jose David Parilla has sued the United States
under the Federal Tort Clains Act, 28 U S.C. 8§ 1346, for personal
injuries he suffered while perform ng | andscapi ng services in the
Government ' s Phil adel phia National Cenetery. At the tineg,
plaintiff was an enpl oyee of M&M Lawn Care, Inc. ("M&M') which
had a contract with the United States to provide such services.
The United States has joined M&M as a third-party defendant and
seeks fromit indemity or contribution.

Before the court is the notion of M&M for sunmary
j udgnment under Rule 56 of the Federal Rules of G vil Procedure
and the cross notion of the United States for partial summary
judgment. M&M maintains that it is immune fromliability to a
third party such as the United States under the Pennsyl vania
Wor kers' Conpensation Act, 77 Pa. Stat. Ann. 88 1 et seq. The

United States counters that M&M waived its inmunity in their



contract. There are no material facts in dispute. See Celotex

Corp. v. Catrett, 477 U S. 317, 323 (1986).

The Pennsyl vani a Wrkers' Conpensation Act provides in
rel evant part:

In the event injury or death to an enpl oyee

is caused by a third party, then such

enployee ... may bring their action at |aw

agai nst such third party, but the enpl oyer

shall not be liable to a third party for

damages, contribution, or indemity in any

action at law, or otherwi se, unless liability

for such damages, contributions or indemity

shal |l be expressly provided for in a witten

contract entered into by the party alleged to

be liable prior to the date of the occurrence

whi ch gave rise to the action. (enphasis

added)

77 Pa. Stat. Ann. § 481(b).

The Act provides an enpl oyee's exclusive renedy agai nst
his enployer for injuries sustained while acting within the
course of his enploynent. 77 Pa. Stat. Ann. 88 4l1, 481(a). The
Act, with a limted exception discussed below, bars a third party
from seeking indemity or contribution fromthe enpl oyer for
injuries to one of the enpl oyer's enpl oyees even though the
enpl oyer' s negligence may have contributed to the injury. Thus,
athird party who may al so have been negligent in causing the
enpl oyee's injuries not only nmust bear the full brunt of any
judgnment in an action brought by the enployee but al so nust pay
to the enployer by way of subrogation any anount of the judgnent
obtai ned by the enployee to the extent necessary to reinburse the

enpl oyer for its workers' conpensation paynents to the enpl oyee.



77 Pa. Stat. Ann. 8§ 671.' Neither the Pennsyl vani a Conparative
Negl i gence Act, 42 Pa. Cons. Stat. Ann. 8§ 7102, nor the Uniform
Contri bution Anong Tortfeasors Act, 42 Pa. Cons. Stat. Ann.

§ 8321, is applicable. Heckendorn v. Consolidated Rail Corp.

465 A. 2d 609, 107 (Pa. 1983).

The Act, however, does permt a third party to sue an
enployer if "liability for such danages, contributions or
indemmity shall be expressly provided for in a witten contract

" 77 Pa. Stat. Ann. § 481(b). Accordingly, we nust |ook to
t he contract between M&M and the United States. It reads:

The contractor shall obtain all necessary

| icenses and/or permts required to perform
this work. He/she shall take all reasonable
precauti ons necessary to protect persons and
property frominjury or damage during the
performance of this contract. He/she shal
be responsible for any injury to

hi msel f/ hersel f, his/her enpl oyees, as well
as for any damage to personal or public
property that occurs during the perfornmance
of this contract that is caused by his/her
enpl oyees fault or negligence, and shal

mai ntai n personal liability and property
damage i nsurance having coverage for a limt
as required by the laws of the State of
Pennsyl vania. Further, it is agreed that any
negl i gence of the Government, its officers,
agents, servants and enpl oyees, shall not be
the responsibility of the contractor
hereunder with regard to any clains, |oss,
damage, injury, and liability resulting

t her ef rom

1. There is a deductible with respect to this rei nbursenent:
"The enpl oyer shall pay that portion of the attorney's fees and
ot her proper disbursenents that the anmount of conpensation paid
or payable at the time of recovery or settlenment bears to the
total recovery or settlenent.” 77 Pa. Stat. Ann. 8 671

-3-



The Pennsyl vani a precedents are quite clear that a
general or blanket indemity or contribution provision in a
witten contract is not sufficient to renove the inmunity
protection for an enployer. Wile reference to the waiver
provision in the Act itself is not required, the waiver in a
contract between enployer and a third party must specifically
provide for indemity or contribution by the enployer for clains

of the enployer's enployees. Shunpbsky v. Lutheran Welfare

Services of Northeastern Pa., Inc., 784 A 2d 196, 202-04 (Pa.

Super 2001); Bester v. Essex Crane Rental Corp., 619 A 2d 304,

307 (Pa. Super. 1993). The Pennsyl vania Superior Court has
observed that "an asserted indemnification provision nust be
carefully scrutinized and strictly construed.” Shunosky, 784
A.2d at 203. The court has further explained, "[t]hough
specifically provided for in the statute, indemification
contracts in this context are not favored in the | aw and every

i nt endnment nust be construed against the party seeking protection
fromliability or indemification fromthe enployer.” Snare v.

Ebensburg Power Co., 637 A 2d 296, 298 (Pa. Super. 1993). Again,

the indemification, to be valid, nust reference clains of
injuries to the enployer's enployee. [d. at 298.

Wth this background, we turn to the contract between
M&M and the United States. While it states that M&M shal |l be
responsi ble for "any injury to ... his/her enployees,” it does

not provide for indemity to any third party. The | anguage can



only fairly be read as requiring MM to carry workers
conpensati on i nsurance.

The contract further reads that "any negligence of the
Government ... shall not be the responsibility of [ M& hereunder
with regard to any clains, |oss, damage, injury, and liability
resulting therefrom"™ Nowhere does M&M assune specific
responsibility to indemify or pay contribution with respect to a
claimby one of its own enpl oyees agai nst the Governnent.
| ndeed, it appears expressly to deny the responsibility to
indemmi fy or pay contribution in a negligence claimagainst the
Governnent, as is the case here. As noted above, a bl anket or
general provision wthout specific nmention of indemification for
this type of claimw |l not suffice to waive the enployer's
immunity fromsuit under the Wrkers' Conpensation Act.

Accordingly, the notion of M&M for sunmary judgnent
will be granted and the cross notion of the United States for

partial summary judgnent will be deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOSE DAVI D PARI LLA ) CVIL ACTI ON
. )
UNI TED STATES OF AMERI CA
V.

M&M LAVWN CARE, | NC. NO. 06-2858
ORDER

AND NOW this 12th day of July, 2007, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of M&M Lawn Care, Inc. for summary
j udgnment against the United States of America is GRANTED,

(2) the cross notion of the United States of Anerica
for partial summary judgnent agai nst M&M Lawn Care, Inc. is
DENI ED; and

(3) judgnent is entered in favor of M&M Lawn Car e,
Inc. and against the United States of Anerica.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



